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ELECTORAL AMENDMENT (MISCELLANEOUS) BILL 2008 

Committee 

The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Norman Moore (Minister for 
Electoral Affairs) in charge of the bill. 

Clause 1: Short title — 

Hon NORMAN MOORE: I will respond to a question about prisoners asked by Hon Giz Watson during the 
second reading debate. Currently, 4 063 prisoners are in custody, and 682 prisoners are serving a sentence of 
under one year. The effect of this bill will be to enable 682 prisoners to vote who would otherwise not be 
permitted to do so under existing law. 

Clause put and passed. 

Clauses 2 to 6 put and passed. 

Clause 7: Section 18 amended —  

Hon GIZ WATSON: I move — 

Page 4, lines 24 to 29 — To delete the lines and insert —  

(a) delete paragraph (c); 

The effect of this amendment would be to ensure that all prisoners in Western Australia maintain their right to 
vote. This amendment is consistent with the Greens’ policy position on the rights of prisoners to maintain 
involvement in the electoral process. We have consistently opposed the removal of the right of any prisoners to 
vote, both when it was debated at the commonwealth level in the Senate and when it was introduced in the state 
legislation that reflects the commonwealth legislation and the response of the courts. I appreciate that this bill 
will make it slightly less offensive and that prisoners with sentences of less than 12 months will now have a vote. 
However, that leaves a significant number of people who will be disenfranchised. It is our view that this is 
additional punishment to the sentence that they are serving and does nothing towards rehabilitating those who 
are serving time back into the community. It cuts them off from the rights they would have as normal citizens. 
We think it is inconsistent with the objectives of reintegrating people back into the community and with the basic 
human rights of people in the prison system who should not be given additional punishment. With those 
comments, I seek the support of the chamber for this amendment. 

Hon NORMAN MOORE: The government does not support this amendment. As Hon Giz Watson has 
explained, the effect of the amendment would be to allow every prisoner, regardless of their crime or sentence, to 
vote. The bill will change the current law, under which no prisoners can vote, to a new scenario in which 
prisoners serving sentences of less than one year’s imprisonment will be entitled to vote. The government’s 
position is a result of the High Court decision in Roach v Australian Electoral Commissioner and the 
Commonwealth, which basically determined that prohibiting prisoners from voting is unconstitutional; however, 
it did not recommend a particular term of imprisonment. The government has taken the view that the situation 
that has existed in Western Australia for many years—that is, sentences of less than one year—should be the 
appropriate response to the High Court decision. We are of the view that people who are sentenced for periods 
longer than one year should not be entitled to vote and that part of their punishment should be that they are 
deprived of a vote. Indeed, I do not think that Catherine Birnie is someone who should be voting at the next 
election. The government does not support the amendment. 

Hon SUE ELLERY: I indicate to the chamber that the position of the opposition on this issue is between that of 
the Greens and the government. The position we took when we brought before the house the Electoral 
Amendment Bill (No. 2) 2008 was to be consistent with the period that was the subject of the High Court ruling; 
that is, it related to sentences of less than three years. We sought to include in that bill a related provision; 
however, instead of sentences of less than one year, which is the subject of the Greens’ amendment, the then 
government’s position was that the period would be less than three years. We find ourselves in a position that is 
between that of the Greens and the government. If the Greens were to amend their amendment and consider 
prisoners serving sentences of less than three years, we might find that attractive. 

Hon GIZ WATSON: This discussion illustrates the arbitrary nature of the setting of a particular time. That is 
why the Greens (WA) ask: what is the principle at stake here? In our view, the principle at stake is that to tell a 
prisoner he or she cannot vote is an additional punishment that was not in the original sentence. I hope that a 
further court challenge might result in the conclusion that any removal of a prisoner’s right to vote is 
unconstitutional. But it remains to be seen whether someone will take that matter to court. In response to the 
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Leader of the Opposition, perhaps I might entertain an amendment to the amendment, in which case we might 
have some success.  

Hon NORMAN MOORE: I would be surprised if the Greens were to go down that path because we just heard a 
speech on behalf of the Greens that demonstrates that everyone who is in prison should be entitled to vote. I 
would have thought that was a fundamental principle, and three years or one year would make no difference. If 
the Greens wish to stand by their fundamental principle, they would not give in to three years simply to get some 
advantage for some people at this time. However, that is for the Greens to judge.  

This is not an arbitrary decision; this is a reflection of the law that has existed in Western Australia for a very 
long time. It was only when the commonwealth Parliament brought in legislation not many years ago—I cannot 
remember the exact year—which denied all prisoners the right to vote. In response to that, the then Labor 
government, with Jim McGinty as the minister responsible, introduced legislation to prohibit all prisoners from 
voting. In response to the High Court decision we are taking the situation back to what was the case for a very 
long time. There is nothing arbitrary about that. Many prisoners will understand that when they go to prison, 
certainly in this case for more than a year, they are forfeiting the right to vote, something that should be 
considered by people to be a significant responsibility. People in prison for more than one year have 
demonstrated a lack of responsibility in their behaviour and that is why they are imprisoned. If, however, the 
High Court should rule some time down the track that everyone who is in prison can vote, obviously we will 
bring in legislation to reflect that decision. This bill reflects the High Court’s decision, which did not determine a 
period, but simply said that a blank prohibition on voting by prisoners is unconstitutional.  

Hon GIZ WATSON: I appreciate the discussion on this issue. It seems to me that what happened when the 
federal government took the most extreme position of disenfranchising all prisoners, it clearly provided the 
opportunity for a court case that was easier to pursue than one that said that people in prison for more than a year 
will be disenfranchised but those in prison for less than a year will not. Obviously, the High Court took a view 
about the absolute prohibition on all prisoners. It would be much more useful if the High Court had said that it 
finds it unacceptable, full stop. Clearly that is not what it said in this case because it ruled on a particular matter 
as I understand it—Roach was the plaintiff, if I remember rightly.  

Hon Norman Moore: Yes.  

Hon GIZ WATSON: It is a debate that we need to continue. I guess if we are to disenfranchise people who are 
in prison for any period, that needs to be part of the sentence; otherwise, how do we impose an additional penalty 
along a relatively arbitrary line that happened to be in legislation for a while? Quite clearly, we can argue that it 
is an additional punishment that I guess the Parliament says should apply. However, the Greens argue that it 
should be part of the sentence, not an additional penalty imposed by Parliament.  

Hon SUE ELLERY: I seek your guidance, Mr Deputy Chairman (Hon Ray Halligan). I will move an 
amendment to change the reference from one year to three years along the lines we are debating.  

The DEPUTY CHAIRMAN: The Leader of the Opposition is foreshadowing an amendment should Ms Watson 
withdraw her amendment. 

Hon SUE ELLERY: That is exactly what I will do; thank you very much, Mr Deputy Chairman.  

Amendment, by leave, withdrawn. 

Hon SUE ELLERY: I move — 

Page 4, line 28 — To delete “one year” and insert “three years”.  

Hon NORMAN MOORE: For the reasons I have explained, the government does not support this amendment. 
We think one year is appropriate.  

Hon SUE ELLERY: For the purpose of the record, we find ourselves between the government and the Greens 
on the proposition that the amendment moved by Hon Giz Watson would have no cut-off threshold for when the 
vote could be exercised. I intellectually understand her argument, but we take the view that, in the community’s 
mind, there is indeed — 

Hon Norman Moore: Is it in your mind?  

Hon SUE ELLERY: My job is to represent the views of the community and that is exactly what I am doing. It 
is a question of balance. We literally found ourselves between the views of both the Greens and the government 
and we are proposing a more balanced response.  

Amendment put and a division taken with the following result — 
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Ayes (13) 

Hon Carolyn Burton Hon Sue Ellery Hon Sheila Mills Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Adele Farina Hon Sally Talbot  
Hon Kate Doust Hon Jon Ford Hon Ken Travers  
Hon Shelley Eaton Hon Paul Llewellyn Hon Giz Watson  

 

Noes (14) 

Hon George Cash Hon Donna Faragher Hon Robyn McSweeney Hon Barbara Scott 
Hon Peter Collier Hon Anthony Fels Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Wendy Duncan Hon Ray Halligan Hon Helen Morton  
Hon Brian Ellis Hon Barry House Hon Simon O’Brien  

 

            

Pairs 

 Hon Matt Benson-Lidholm Hon Shelley Archer 
 Hon Ljiljanna Ravlich Hon Nigel Hallett 
 Hon Batong Pham Hon Ken Baston 
 

Amendment thus negatived.  

Clause put and passed.  

Clauses 8 to 15 put and passed.  

Ruling by Deputy Chairman 

The DEPUTY CHAIRMAN (Hon Ray Halligan): Hon Giz Watson, you have proposed two new clauses on 
the supplementary notice paper. I will have to make a Chairman’s ruling on those proposals. I advise that I am 
unable to permit the member to proceed with the next two amendments appearing on the supplementary notice 
paper. Under standing order 237(a), a committee may make an amendment to a bill if the amendment is relevant 
to the subject matter of the bill; that is, it must fall within the scope and purpose of the bill as it was second read. 
It is not sufficient that an amendment fall within the title of the bill, which in many cases simply recites that the 
bill is one to amend a particular parent act. The amendment proposed by Hon Giz Watson, therefore, introduces 
a new principle to the bill that is foreign to its intended scope and purpose. I therefore must rule the proposed 
amendments out of order. 

Title put and passed. 

Bill reported, without amendment. 
 


